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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                             GR:  378/11 

                                U/S 457/323 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Dhan Gogoi……ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                   For Defence…….Sri Arjun Kurmi,  Ld. Advocate 

Evidence Recorded on : 20.12.14, 07.1.15, 02.2.15, 24.2.15, 

17.6.15 

Argument heard on: 03.8.15 

Judgment delivered on: 07.8.15 

 

                                                    J U D G M E N T 

1. The prosecution’s case is that on 21.5.11, at about 12 ‘o clock in the 

night, the accused had entered into the house of the informant 

through the ventilator, and tried to steal money from the money bag 

of the informant. At that time, the informant woke up and when, he 

had tried to catch him, the accused had inflicted injury on him and 

fled from his house. Hence, the case. 
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2.  The informant,  had lodged the FIR on 22.5.11, at Gohpur police 

station. The police had registered Gohpur  P.S Case No.124/11 u/s 

457/324 of IPC. After investigation, the police had submitted charge 

sheet u/s 457/323 of IPC, against the accused persons.  

3. On appearance before Court, the charges u/s 457/323 of IPC were 

framed against the accused, which on being read out to him, he 

pleaded not guilty and claimed to be tried. 

4. The prosecution had examined 7 witnesses. Thereafter, prosecution 

has closed its evidence. The accused were examined u/s 313 CrPC. 

The defence side did not adduce any evidence. Heard arguments. 

 

 POINTS FOR DETREMINATION: 

5. Whether the accused, had committed house breaking by night, by 

entering into the house of the informant at 12 PM, on 21.5.11, 

through the ventilator of the house, in order to commit theft of 

money? 

 

6. Whether the accused, had voluntarily caused hurt to the informant in 

latter’s house, on 21.5.11 at about 12 PM? 

DISCUSSION AND DECISION BASED ON REASON: 

7. PW1, Sri Dilip Sarma, the informant, in his examination in chief has 

stated that on the day of occurrence, the accused, Dhan Gogoi, had 

entered into his house through ventilator, above the window. He had 

sensed that someone had entered into his room. He stated that the 

accused had taken his money bag from the table. The accused had 

approached the bed, on which he was sleeping. The accused had 

tried to attack him. The accused had attempted to assault him with a 

weapon in his hands. He stated that he had stopped the accused 
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from doing it. There was scuffle between them. He had sustained 

injury on his hand due to the assault. When the scuffle was going 

on, his wife, Smti Pinki Sarma had lit the light of the room. Then he 

saw the face of the accused. Later on, he had called up the police. 

The accused was also injured. On the next day, the police had come. 

Ext 1 is the FIR and Ext 1(1) is his signature. The police had seized a 

dao and sandals. Ext2 is the seizure list and Ext 2(1) is his signature. 

8.  In his cross examination, inter alia, he has stated that the accused 

belongs to his village. A decision of amicable settlement had taken 

place by his father and village people. He stated that he cannot say 

that he would have no objection if the accused is acquitted. The 

decision can be taken if his father comes. He stated that there are 

five rooms in his house, The main door is towards the north side. 

Three rooms were being used by them. One room was being 

constructed. Two rooms were towards east and one room is towards 

west. The room towards the east is on the front side and the room 

towards the west is on the back side. The room towards the west is 

used for sleeping. He stated that the accused had entered into the 

ventilator of the room towards the west. The size of the ventilator 

was 3 feet x 1.5 feet. It was not fitted with rods. The ventilator was 

about 10-12 feet above the ground level. There is no door to enter 

the room where they had slept. There was only curtain. When the 

accused had entered the light present inside the house, but the light 

outside the house was lit.  

9. He stated that there was noise during the incident, but no nearby 

person came. The FIR was written as per the incident. The accused 

had taken away his money bag. In his FIR, the fact that the accused 

had taken his money bag is not mentioned. The police had come to 

his house at about 7/8 AM. He did not see what weapon was there in 

the hands of the accused, at the time of the incident. The accused 

ahd left the objects, which were seized. The dao had no handle. The 
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police had seized the dao and the sandal, which were given to the 

police. The sandal fell down on the other side of the ventilator, but 

he cannot say exactly, whose sandals were those. Police had not 

seized the bulb of his room. The accused was wearing white shirt 

and black long pant. He denied that he did not state before police 

that his wife, Pinki Sarma had lit the light of the room. The police 

had taken his signature on the seizure list in his house. The accused 

had sustained serious injury on his head. He stated that he had to 

act in self-defence. The accused had fled. The police could not 

recover the money and money bag from the accused.  

10. He denied the suggestions that a) on the day of occurrence, when 

the accused was coming from his farm house, he had beaten him, 

and he had lodged a false case on him, thinking that the accused 

would lodge a case against him due to the beating, b)the accused 

did not enter into his house through the ventilator and did not 

commit theft of money bag and also did not attack him, d) that the 

seized articles do not belong to the accused, and e) that he had 

deposed false statement.  

11. PW2, Smti Pinki Sarma, in his examination in chief has stated that 

the informant is her husband. She recognizes the accused, Dhan 

Gogoi. She stated that on the day of occurrence, at about 12 PM, 

they were sleeping in their home. The, she had heard hue and cry. 

Hearing it, she had lit the light of the room. She had heard 

commotion on the room next to the room, in which they were 

sleeping. Then, she had learnt that someone had entered into their 

house. She could not recognize, who had entered into the room due 

to darkness. At that time, her 6 years old daughter had started to 

cry. She stated that she was pregnant. There was a scuffle between 

her husband and the person, who had entered into their house. She 

stated that she did not enter into the room, where there was 

commotion as she was pregnant. She stated that her husband had 
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mentioned the name of the accused by guessing. Her husband had 

received injury on his hands. She does not know, by what object, her 

husband was assaulted.  

12. In his cross examination,  she has stated that she along with her 

husband and daughter, Miss Pratikhya Sarma, were there in the 

house. Her husband was sleeping in the room towards the south and 

she was sleeping in the room towards the north. The doors and the 

windows were closed on the day of occurrence. She does not know, 

from which side the man had entered as she was sleeping. The 

doors and the windows were not broken. She could not see the man 

and does not know, who was that man. Her husband did not tell her 

the name of the person, who had entered into the house. She stated 

that her husband had lodged the case against the accused due to 

suspicion. The accused belongs to their village. The matter has been 

settled mutually, between them and the accused, before general 

public, as the accused was implicated due to suspicion. She stated 

that she had no accusation against the accused. She has no 

objection, if the accused is acquitted. 

13. PW3, Miss Pratikhya Sarma, in his examination in chief has stated 

that the informant is her father. She stated that she does not 

recognize the accused in the dock. She stated that she does not 

know about the incident.  

14. PW4, Sri Siva Sarma, in his examination in chief has stated that the 

informant is his son. He stated that the accused, Dhan Gogoi, 

belongs to the same village. The distance between their house and 

his house is 60/70 feet. On the day of occurrence, there was noise in 

the house of his son, at about 12:30/1AM. When he entered the 

house of his son, he saw that the household goods/ articles were 

scattered. His son, Dilip had told him that a thief had entered into his 

house. He stated that he cannot say the name of the thief. He did 

not see the man. He, then, came back to his house. 
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15. At this stage, the prosecution has prayed for declaring the witness as 

hostile, which was allowed. 

16. In the cross examination, by prosecution, the PW4 has denied that 

he did  not state before police that he had learnt from them that 

Dhan Gogoi had entered into the house of his son to commit theft, 

and then, Dilip had given a dao blow on the head of the thief, but his 

son was also injured.  

17. In his cross examination by the defense, he stated that he knows the 

accused. He also stated that when he had come to the house of his 

son, there was no other person in the house. His son did not tell him 

that the accused had entered into his house and had committed 

theft in his house. The police did not take his statement. He stated 

that this matter has been amicably settled by him, his son and the 

accused, in front of the general public. He stated that his son had 

implicated the accused based on suspicion. There was no fault of the 

accused. That is why the matter has been amicably settled. He 

stated that he and his son have no accusation against the accused. 

He stated that he and his son have no objection, if the accused is 

acquitted. 

18. PW5, Sri Dipak Gogoi, in his examination in chief has stated that 

when he was going on a road, police had asked him, whether he 

knows the accused or not.  

19. In his cross examination, he has stated that he does not know, 

about the incident. He stated that he did not give any statement 

before police against the accused.  

20. PW6, Sri Nirmal Bhuyan, who is the gaonbura, in his examination in 

chief has stated that  he knows both the informant and the accused. 

The incident had taken place in the night. On the next day, in the 

morning, the father of the informant, had told him that there was 

robbery in their house. When he came to the house of the informant, 

he saw that the chairs were scattered. When he inquired them, they 
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had told him that they could not recognize the persons who had 

committed the robbery. After one month, a mutual settlement had 

taken place between the accused and the informant, before general 

public.  

21. In his cross examination, he has stated that Dhenudhara village falls 

under his laat( area). He knows both the sides very well. They reside 

in the same village. When he had gone to the house of the 

informant, the informant was present there. When he had asked the 

informant, he told him that he could not recognize who was the 

accused. The informant had mentioned the name of accused, Dhan 

Gogoi, out of suspicion. That is why, there was a meeting between 

both the sides before public. A mutual settlement had taken place 

between both the sides. He stated that he was present in that 

meeting. Now, both the sides are living amicably. He stated that 

there was no fault on the part of the accused.  

22. PW7, Dr. Abani Bhushan Roy, in his examination in chief has stated 

that on 22.5.11, at about 11:30 AM, he had examined Sri Dilip 

Sarma, and found abrasions on hypothiner eminence of right palm. 

The nature of the injury was simple and was caused by blunt object. 

The injury was fresh and the patient was discharged after treatment. 

Ext 3 is his medical report and Ext 3(1) is his signature.  

23. In his cross examination, he has stated that he had issued his 

medical report on 28.6.11. He had noted /collected his report  from  

medico-legal diary. The said diary was not produced in the Court. 

The name of the person, who had identified the patient is not 

mentioned in his report. Fresh injury means injury within 6 hours. 

The said injury may occur if one falls on hard surface. 

 

APPRECIATION OF EVIDENCE: 

24. The informant, in his evidence, has stated that the accused, Dhan 

Gogoi had broke into his house, through ventilator of his house and 
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took away his money bag, and when he tried to catch him, the 

accused had inflicted injury on him. 

25. The informant, in clear terms, had mentioned that the person who 

had entered into his house and who had assaulted him was the 

accused, Dhan Sarma. But, PW2, who is  the wife of the informant, 

and who was there in the house, at the time of the incident , did not 

support the version of her husband(PW1), regarding the identity of 

the person who had entered into their house. In fact, she stated that 

he husband did not mention the name of the person, who had 

entered into their house. This raises doubt, because, PW1 has stated 

that his wife, i.e PW2, had lit the light of the room and hence, he 

saw the face of the accused and the accused was known to them , 

as they live in the same village. So, if the face of the accused was 

seen, then, there was no reason why the informant would not have 

told his wife about it. PW2, has also stated that her husband had 

implicated the accused, due to suspicion.  

26. Likewise, PW3, Miss Pratikhya Sarma, the daughter of the informant, 

also did not state anything about the incident, even though, she was 

also there in the house and that she had cried, when the alleged 

incident had taken place.  

27. PW4, Sri Siva Sarma, who has been declared as a hostile witness, ha 

also stated that his son, the informant, did not tell him the name of 

the accused as the person who had entered into his house and 

committed theft. He also stated that the accused was not at fault, 

and that the accused was implicated out of suspicion. He also stated 

that there was no fault on the part of accused.  

28. Similarly, the PW6, who is the village headman( gaonbura), also did 

not support the version of the informant. He was there in the house 

of the informant on the next day of the incident, but the  informant 

had told him that he could not recognize the person, who had 

committed the crime. I find no reason, to disbelieve PW6. 
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Prosecution did not pray for declaring him as hostile. Being a 

gaonbura, his presence in the house of the informant, which falls in 

his laat, to inquire about the incident, is quite believable. He has also 

stated that the informant had mentioned the name of the accused 

due to suspicion, and the accused was not at fault.  

29. From the evidence, on record, it is not proved, beyond reasonable 

doubt, whether the accused had entered into the house of the 

informant and committed the offence of hurt and theft, in the 

absence of corroboration. Though, from the evidence of PW1, a 

strong suspicion has arisen, which points to the accused as the 

person who had committed the offences, but, other PWs, have not 

supported PW1. If the evidence of other PWs is analyzed, a 

reasonable doubt arises as to the identity of the guilty person. It is a 

settled principle of law, that if two views are possible, one pointing 

to the guilt of the accused and the other to his innocence, the view, 

which is favorable to the accused, has to be adopted. 

30. Hence, in the light of the above evidence,  I am of the considered 

view, that the accused is entitled to benefit of doubt. As such, I find 

that the prosecution has not been able to prove the guilt of the 

accused, Dhan Gogoi, u/s 457/323 of IPC, beyond reasonable doubt.  

31. The judgment is pronounced in the open court on this 07th   of 

August, 2015.  The judgment is prepared under my hand and seal of 

this Court  

32.  The case is, accordingly, disposed of. 

 

                                                                 (K.K. Sharma) 

                                                               S.D.J.M, Gohpur. 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

 

EXT. 1: FIR 

EXT 2: Seizure list 

Ext3, Ext 4, and Ext5: Medical reports 

Ext 6 : Charge sheet 

Ext 7: Sketch map. 

 

 

 

                                                                      S.D.J.M(M), GOHPUR.                  

 


